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STRIKES AND THE LAW 

When the officials of the United Mine Workers of America, upon 
refusal of the bituminous coal operators to grant a sixty per cent increase 
of wages, a six hour day and a five day week, ordered a strike to take 
effect November 1, 1919, the President of the United States issued a 
public statement in which, after reviewing the havoc such a strike would 
work, he said: 1 "From whatever angle the subject may be viewed, it is 
apparent that such a strike in such circumstances would be the most far- 
reaching plan ever presented in this country to limit the facilities of 
production and distribution of a necessity of life and thus indirectly 
to restrict the production and distribution of all the necessaries of life. 
A strike under these circumstances is not only unjustifiable, it is unlawful 
.... I feel it my duty in the public interest to declare that any 
attempt to carry out the purposes of this strike and thus to paralyze the 
industry of the country with the consequent suffering and distress of 
all our people, must be considered a grave moral and legal wrong against 
the Government and the people of the United States." 

This statement not only presented the view of the administrative de- 
partment of the government, but, having regard to the peculiar nature of 
the presidential office in this country, also represented the view — unless 
the opposite be shown— of the people as a whole. It is the view that a 
strike, which cuts off the most vital daily necessities of the nation's in- 
dustrial, commercial and domestic life, is a legal wrong. 2 But it is a view 
which makes no inquiry into the cause of the strike. A question of the 
interests and obligations of two special bodies of men in a nation is in- 
teresting to all the people only in so far as actual conflict over the question 
may result in damage to the people. Moreover, it is not a duty of the 
people directly to pass upon such interests and obligations. 

Since early times a system for the delimitation of interests 3 and the 
determination of human conduct, 4 called the common law, had been de- 
veloping, which originally embraced the settlement of such a question. 



|See New York Times Oct. 26, 1919, §1, p. 1, for statement in full. 
rn.friS r c °" tem P' at10 ". ° f . the Department of Justice and of the United States 
District Court for the District of Indiana, the only "legal" wrong involved was 
the violation of the War Food and Fuel Control (Lever) Ac? of M7 ThU 
™?rt m ,? • % by the arguments of federal counsel and the remarks - of the 
court during the proceedings by the government for an injunction to restrain 
V? e ? tr £. e leaders from permitting the strike to continue, reported in the New 
lork Ttmes of Nov. 9, 1919, § 1, p. 2. In fact the United States Attorney 
General in a public statement, see Neiv York Times of Oct. 30, 1919 no 1-2 
attempted to show that the President's use of the term "unlawful" was meant 
to be similarly restricted but careful perusal of the President's statement will 
convince the reader that the President used the term in its broadest sense, 
bee Judge W. Jethro Brown, Austinian Theory of Law (1906) 
bee Korkunov, General Theory of Law (trans. Hastings, 1909). 
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And the federal and state constitutions of the United States provided for 
tribunals to administer the system in this country. 

But interests and obligations, such as those of the coal miners and 
operators, inter se, are economic, dealing with matters of an industrial 
and fiscal nature, matters peculiar to the late nineteenth and early twen- 
tieth centuries, matters unknown to the eighteenth and early nineteenth 
centuries ; so, courts of the common law, whose concepts were formulated 
then, have ignored them. 5 

For this the common law is not at fault. It has always been a sys- 
tem of extraordinary elasticity, adaptability, and growth. 6 Its jurisdic- 
tion has in the past, and should in the present and future, embrace habits 
and conduct, not obsolete, but common to the time. Questions of essoins 
and mort d'ancestor properly occupied the attention of the courts in the 
thirteenth century. Later, the Year Books indicate that, as feudal so- 
ciety became integrated, and relationships arose, more complex than 
theretofore known, homage, primer seisin, and wardships became cares 
of a court of law. With the emergence of the state, treason became a 
legal question. The sixteenth, seventeenth and eighteenth centuries saw 
commerce loom large in the daily life of the Anglo-Saxon people. But 
the courts did not leave to individual might settlement of the questions 
which then arose, because the questions were not before familiar to 
the law. 

It was well understood that there could be no great commercial life 
without law. The principle of reasonable business expectation was recog- 
nized, and rules for bills of exchange and promissory notes, and prin- 
ciples growing out of the peculiarities of suretyship and partnership 
found places in the body of the law. The rise of corporations was met 
by equal adaptability on the part of the law. 

The pede claudo of the common law, it is submitted, is due primarily 
to a timidity of judges, and to their incapacity to find justiciable ques- 
tions to which only new and original principles can properly apply. They 
would prefer to let the parties fight it out for themselves or leave it to the 
unscientific legislature to botch a solution in the shape of an arbitrary 
statute. The outstanding figures in the history of the law have been 
those great judges unhampered by timidity or incapacity of such char- 
acter ; who have understood that the law is of the living ; and who were 
unafraid on occasion to undertake a new application of the maxim, ubi 
jus, ibi remedium. "It were a vain thing to imagine that there should be 
a right without a remedy, for want of right and want of remedy are con- 



5 Mr. Justice Brandeis has made a rather scathing arraignment of the eighteenth 
century outlook of twentieth century courts in The Living Law (1916) 10 I'linois 
Law Rev. 461, particularly at pp. 464-68. 

"Dean Wigmore has a most hopeful editorial note, A New Field for Syste- 
matic Justice (1916) 10 Illinois Law Rev. 592, in which he bears witness to this 
extraordinary quality of the law. 
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vertibles." Thus spoke Lord Chief Justice Holt, 7 in giving a remedy to 
a voter whose voting had been prevented by an election officer. Observe 
that such jurisdiction a law court had never before assumed. Some of 
Lord Holt's modern successors would have more likely said: "It were 
a vain thing to imagine that a court of law could determine a political 
matter." Similarly, had the judges of a hundred and fifty years ago 
had as little vision as many of their kindred have today, probably authors 
and publishers 8 would still be relegated to self-help and mutual retalia- 
tion, for, it would be said, that their rights and obligations are a mat- 
ter peculiar to the ethics and economics of their trade, about which the 
law knows nothing. 

Is such to be the attitude of the courts to the social and economic 
rights and duties of workmen and their employers? When one op- 
presses the other, when one with no right denies the other his right, is 
that other to be left only to self-help? Is he to lack that protection 
which it is one of the first duties of government to afford? 9 It is the 
boast of modern civilization that law exists to settle all controversy, that 
the "maegth," or blood-feud group 10 of the tenth century, is obsolete. 
And, so it is in modern social and commercial intercourse. But, in 
modern industry, a condition persists not essentially dissimilar from 
the lawless days of blood-feuds. Each party, employees or employer, is 
left to impose its will by sheer might alone. This is not to say that 
government and courts of law have shut their eyes to the situation. They 
have actually contributed rules of combat, 11 but have done nothing to do 
away with its necessity. Having before them the eighteenth century 
principle of "freedom of contract," they have permitted the feud to go 
on, oblivious of the twentieth century principle of economic justice, a 
principle which renders obsolete the application of intensely individualistic 



''Ashby v. White (1703) 1 Ld. Raym. 938; 1 Smith, Leading Cases (12th ed. 
1915) 342, 1 E. R. C. 521, 523. 

8 See Millar v. Taylor (1769) 4 Burr. 2303, and Donalsons v. Becket (1774) 
4 Burr. 2408, announcing the common law copyright and the effect upon it of 
the Statute of Anne, (1710) St. 8 Anne c. 19. See also Drone, Copyright (1879) 
for a history of the law of copyright. 

"Chief Justice Marshall in Marbury v. Madison (U. S. 1803) 1 Cranch 137, 
163, declared: "The very essence of civil liberty consists in the right of every 
individual to claim the protection of the laws, whenever he receives an injury. 
One of the first duties of government is to afford that protection." 

10 See 1 Pollock & Maitland, History of English Law (1905) 46. 

"Government has attempted to do more than that in the United States, but 
constitutional limitations were invoked by the Supreme Court to protect literal 
freedom of contract. To do away with a prolific source of strikes, Congress, 
in one case, and the Kansas legislature, in another, enacted statutes prohibiting 
an employer from requiring as a condition of employment that his workmen 
have no membership in a labor union, and further prohibiting him from dis- 
charging them for such membership. In each case the court held the statute 
unconstitutional. Adair v. United States (1908) 208 U. S. 161, 28 Sup. Ct. 277; 
Coppage v. Kansas (1915) 236 U. S. 1, 35 Sup. Ct. 240. But see the opinion of 
Chief Justice White in Wilson v. New (1917) 243 U. S. 332, 340, 37 Sup. Ct. 
298, upholding the constitutionality of the Adamson Eight Hour Law on the 
ground that it removed a frequent source of strikes. 
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conceptions to the conduct of great bodies of collective will, whether 
industrial corporations or labor unions. 

The struggle between workingmen and employers has developed 
various modes or weapons of self-help in behalf of each, of which the 
oldest, the most important in the effect produced, and the one most in 
evidence today, is the strike by organized labor. 

There have been a very large number of court decisions upon the 
legality and illegality of strikes, dealing, however, with the question from 
but one point of view, namely, whether or not the particular strike in 
litigation conflicted with the common or statute law of contract, tort, or 
crime; with the result, that that point of view of the question has been 
entirely ignored which covers the rights and duties of the employees and 
employer with respect to the cause of the strike. To decide that a strike 
is lawful for the reason that its cause does not violate a contract or does 
not constitute a tort or crime, does not decide anything. The real point 
in issue is this: Does the cause of the strike represent a right on the 
part of the strikers and a duty on the part of the employer, or vice 
versa? In other words, have the strikers a lawful right to the subject 
matter of their demand, and has their employer a duty not to withhold 
it. This is the question to which judges and lawyers should attend. 
Breaches of contract, torts, and crimes will take care of themselves under 
well-settled rules of law; but violations of the rights, duties and privi- 
leges of the employer-employee relationship are matters which hitherto 
have been marked by the absence of applicable rules of law. The status 
of lawlessness resulting, it is submitted, is the task of the judiciary and 
the bar, as well as of the legislature, to correct. 

It is the purpose of the writer to ascertain if there is not some 
occasion for introducing into the common law, principles peculiarly 
applicable to the employer-employee relation, which shall assure justice 
to both parties, and do away with the strike as a means of reaching a 
conclusion, unjust to one or the other of the parties as often as it may 
be just. 12 

What is a strike? A strike is a temporary cessation of work by a 
combination of workingmen. In any discussion of the law of strikes 
it should be remarked at once that if the cessation of work is in violation 
of a man's contract to work, it is illegal and renders the man liable to 
civil action for breach of contract. 13 

It is sometimes said that a strike otherwise lawful becomes unlawful 
when attended by violence and destruction of property, or other trespass. 
But such expressions are the result of loose thinking. The strike itself 

13 Some idea of the statistical size and devastating significance of strikes in 
this country may be obtained from a perusal of (1920) 10 Monthly Labor Rev. 
No. 6, pp. 199-218, Bureau of Labor Statistics, U. S. Dept. of Labor. 

"But see Kinloch Telephone Co. v. Local Union No. 2 (D. C. 1920) 265 
Fed. 312 holding that the Clayton Act curtailed the federal equity power to 
restrain a strike even though called and undertaken in violation of a contract. 
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does not become unlawful ; no injunction should issue or right of action 
accrue, except as directed against the trespass, violence or destruction. 14 

Bearing these ideas clearly in mind, it may be said today that a 
strike is legal where its object or cause is the benefit of the body of 
workmen striking. It is illegal if its object or cause is the injury of 
another or the compulsion of one to do injury to another. These two 
propositions stand at the foundation of the modern law of strikes. But 
in spite of them, or, perhaps, because of them, the courts are in reality 
no farther advanced in their attempt to protect rights and to prevent or 
repair wrongs, than was the President of the United States in his simple 
declaration of the illegality of the bituminous coal strike. For the courts, 
on the one hand, to decide that a strike for an increase of wages is legal 
and for public opinion on the other to declare that it is illegal because 
it cuts off the necessities of life, even though it be for an increase of 
wages, does not touch the real issue. 

The real issue is whether or not the increase in wages is economically 
justified. Are the employers economically justified in refusing the in- 
crease? Are the workingmen economically justified in demanding the 
increase ? 

There is no valid reason why a court of law should not have juris- 
diction of such an issue. It is easily translated into terms of legal 
parlance: Is the employer in a given case under a duty to increase the 
wages of his employees? If a bankruptcy court can determine complex 
questions of a purely financial nature, if a court of equity can carry 
out all the terms of a complicated trust, if a court of the common law 
can decide difficult questions regarding the economic condition, rights 
and duties of a corporation, certainly a court of law can decide as a 
matter of right if wages of workingmen ought to be increased. 



14 Alaska S.S. Co. v. Internat. Longshoremen's Assn. (D. C. 1916) 236 Fed. 
964. See also cases cited in Cooke, Combinations, Monopolies, and Labor Unions 
(2d ed. 1909) c. 9, § 57; and in Martin, Law of Labor Unions (1910) c. 5. 
Picketing, for example, is peculiar to itself and forms properly no part in 
the ascertainment if a strike is lawful. A lawful strike is not made unlawful 
by unlawful picketing, nor is an unlawful strike made lawful by lawful picket- 
ing. In re Sweitser (Okla. 1917) 162 Pac. 1134; Ex parte Stout (1917) 82 Tex. 
Crim. 183, 198 S. W. 967; Tri-City Trades Council v. Amer. Steel Foundries 
(C. C. A. 1917) 238 Fed. 728. A recent application of the opposite doctrine is 
contained in Michaels v. Hillman (1920) 112 Misc. 395, 183 N. Y. Supp. 195. 
There a strike was held to be an unlawful conspiracy because the picketing in 
aid of the strike was found to include the use of intimidation and violence, and 
to have been preceded by an intention to use such unlawful coercion. That this 
is a total misconception of the proper rationale for determining if a strike is 
lawful or not, is no more clearly brought out than by the preliminary remarks 
of the court itself when it declared that "if the members [of the labor union] 
in plaintiff's employ had quit and struck, and stopped there, no cause would have 
been presented for legal intervention" (see p. 199), and that "they [defendants] 
were within their rights in seeking to compel recognition by calling a strike" 
(see p. 200). The conclusion is inescapable that calling the strike and striking 
are lawful or not according to what object is sought thereby. But the court 
then reached the conclusion that the strike was unlawful because the picketing 
was unlawful. As though catching a train were unlawful because the defendant 
directed his chauffeur to exceed the lawful speed limit in order to catch it. 
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Instead, however, such a question is left for determination to the 
success or failure of a strike ! The notion is foreign to our jurisprudence 
that wager of battle determines the rights and duties of parties to any 
controversy. 

Whenever there has been a demand and refusal of higher wages, 
or of a shorter workday, it appears to be the tacit view that the one 
party has a right to the subject-matter of the demand, and that the other 
party is under no duty to accede thereto. 15 But where one party in a 
given relationship has a legal right, the other party is under a legal duty 
not to obstruct that right ; similarly, where one party has no legal right, 
the other party has a legal privilege of denying the first party's claim 
of right. 16 It is the function of law courts to determine such rights and 
duties, to decide when there is a right on the one hand, and when there 
is no right on the other. Society is too complex, too closely knit, to 
permit self-help to undertake this function. It is not permitted in the 
old and it should not longer be permitted in the new relationships grow- 
ing up with the age. Clash of interests accompanied by real physical 
damage to the public is too certain. 

So, we turn to the courts. Legislation cannot accomplish the task 
alone, for as a source of law it is inseparable from the process of in- 
terpretation. 17 

Though the particular court may be a creature of statute, courts 
of law have assumed jurisdiction of many of the new classes of cases 
needing systematic justice instead of spasmodic self-help. The wife's 



16 An il'ustration of naive indifference to the fundamental concept that a 
legal right in the hands of one party makes inevitable no legal right in the hands 
of an antagonistic party with respect to the same subject matter, may be found 
in the opinion of the court in Michaels v. Hillman, supra, footnote 14, p. 197: 
"Each side had its legal rights with respect to the initial controversy. The plain- 
tiffs (employers) had the right to endeavor to keep their factory non-union . . . 
The Amalgamated Clothing Workers had the right to endeavor to organize the 

plaintiffs' factories " Surely, the learned judge cannot hope to cut the 

Gordian knot by tying another one. He was able to evade his difficulties, how- 
ever, by the finding that the clothing workers did not exercise their "right" in 
a proper fashion. If the opposite had been the finding, how the court would 
have gone about protecting plaintiffs in the exercise of their legal "right" pre- 
sents an interesting question. The writer ventures to differ from the court. 
It appears to him to be impossible for the two rights described, to exist in the 
same field of human activity, and remain rights. To deny the "right" to hire 
only non-union men and to fire all union men would, to be sure, constitute a 
new infringement of employers' freedom of contract. But to deny the "right" 
to work to a man, merely because he has joined a labor union, is to deny the 
right) to life, liberty, and the pursuit of happiness. Both "rights" are infringed 
upon under certain circumstances to preserve the existence of the state, but quaere 
if the right to life, liberty, and to work should be infringed upon to preserve 
freedom of contract ? 

16 Fundamental Legal Conceptions As Applied in Judicial Reasoning, by the 
late Professor W. N. Hohfeld, edited with an Introduction by Professor W. W. 
Cook (1919), wherein is conceived and elaborated a system of jural opposites, 
certainly most helpful in the analysis of cases, if not revolutionary of the who'e 
science of jurisprudence. It is also a timely criticism of judicial carelessness 
in the use of terms vital to the reasoning and understanding of a given decision. 

"See discussion in Vinogradoff, Common-Sense in Law (1905) c. 5. 
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interests now obtain more efficient protection from the new and un- 
hurried domestic relations courts, 18 than formerly from the older law 
courts. The child's interests have been under special protection in the 
juvenile courts for some time. Questions of injuries to workmen by 
machinery, although determined in the first instance generally by ad- 
ministrative boards, are referable, in a proper case for an appeal, to courts 
of the common law, which do not hesitate to apply the general principles 
peculiar to workmen's compensation. 19 Complete sets of principles for 
the determination of particular classes of cases peculiar to railroading 
and the great freight and passenger business of the country, have been 
formulated by the Interstate Commerce Commission 20 and by the various 
state railroad commissions. 21 These cases are properly reviewable by 
courts of law of the United States or of the several states, as the case 
may be, and thus the new principles involved become a part of the law 
of the land, from a juridical standpoint as well as from a purely ad- 
ministrative one. 22 

This has been made possible by the peculiar expansiveness of law 
noted previously, and by the judges' capacity to harmonize legal con- 
ceptions of right and wrong with conditions of modern life never before 
existent. 23 If this triumph can be accomplished in courts of law in 
questions of property and social rights, it can be accomplished in con- 
troversies over industrial rights. The fact that, prodded by legislation 
and public opinion, it has already been accomplished in the province 
of industrial health, 24 would indicate that there is nothing inherent in 
the employer-employee relationship to obstruct judicial recognition of 
the whole realm of industrial relations. 

It is not inconceivable for a union of workmen, whose demand for 
an increase of wages has been refused, to file a bill in equity commanding 
their employer to show cause why he should not increase their wages, 
if his refusal to do so threatens them with irreparable economic injury. 

18 For an illuminating discussion of the modern law of domestic relations 
and the "future of women under the law" see Law and the Family (1919), by- 
Judge Robert Grant of the Probate Court of Suffolk County, Mass. 

19 A good discussion of the effect of workmen's compensation laws is con- 
tained in Three Years under the New Jersey Workmen's Compensation Law 
(March 1915) American Labor Legislation Rev. 31-102. 

20 See Frankfurter, Cases Under the Interstate Commerce Act (1915). 

21 See Freund, Cases on Administrative Law (1911). 

22 See Mr. (then) Justice White's opinion in Interstate Commerce Commission 
v. Illinois Cent. R. R. (1910) 215 U. S. 452, 459, 30 Sup. Ct. 155. See also 
Frankfurter, op.cit. c. 4, Function of the Courts in the Enforcement of the Act, 
§ 2, Judicial Review. 

23 Examples of recent cases in which the court felt the urge of the present 
may be found in Muller V. Oregon (1908) 208 U. S. 412, 28 Sup. Ct. 324; People 
v. Charles Schweinler Press (1915) 214 N. Y. 395, 108 N. E. 639; lensen v. Southern 
Pac. Co. (1915) 215 N. Y. 514, 109 N. E. 600. But see Lochner v. New York 
(1912) 198 U. S. 45, 25 Sup. Ct. 539. 

24 See the cases cited supra, footnote 23. The Muller case upheld a women's 
ten-hour law ; the Schweinler case upheld a law prohibiting night work by women ; 
and the Jensen case upheld a workmen's compensation law. 
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There is no better agency in our civilization than a court of equity to 
decide whether it is just to refuse, or unjust to demand, such increase. 
The equity jurisdiction should be based upon the reality of the employer- 
employee relationship. And, in a wages case in particular, complainants 
would be de rigueur in alleging, as the immediate basis for equity juris- 
diction, the "unjust enrichment" of defendant. To deny an increase 
in wages, when, from an all round economic point of view, it ought to 
be granted, would leave the employer so much the richer, and unjustly so, 
because at his employees' expense. 

Or if, after their employer's refusal to increase their wages, the 
workmen continue their work at the old rate and suffer loss in money 
or in health, because of new living costs, what better appeal can be made 
than to a court of law for the damage suffered? 

Of course, employees would have to expect, in the "lean years," 
to defend against a bill to show cause why their wages should not, as a 
matter of economic-legal justice, be reduced. But surely a system 
illustrated by such orderly procedure, ensuring an impartial decision 
upon an issue heretofore decided by the one party to whose interest it 
was to keep wages reduced, surely such a system, is superior to a strike, 
under which this matter, belonging to the realm of economic-legal jus- 
tice, reaches determination outside its realm and only in the overthrow 
of one party by the economic might of the other. 

The writer is simply venturing to suggest that our courts of law 
and equity cease their useless discussion of whether a strike for an 
increase of wages, or because of a decrease of wages, is a lawful or 
unlawful strike, and get down to the point — whether an increase of 
wages, or a decrease, ought to be granted or permitted. 

There is not one of the many difficult questions, that disturb in- 
dustrial relations and give rise to strikes, which our courts of law and 
equity cannot decide more properly and more justly than a strike could 
decide them. 

Take, for example, the recent case of Michaels v. Hillman. 25 There 
the plaintiffs asked a court of equity to enjoin a national unincorporated 
labor union, its officers and members, from carrying on a strike to compel 
recognition of the union with the intention to use, and with the use of, 
intimidation, force and violence in their method of picketing. The court 
granted the injunction, together with damages to be assessed against 
the individuals especially connected with the unlawful acts of intimida- 
tion. The vital question, but the one which the court never touched, 
although it was imperative to the court's jurisdiction to discover if they 
who were seeking equity were doing equity, was the question whether 
plaintiffs were economically justified in denying recognition to the de- 
fendant union and in excluding its members from a "free flow of em- 



' Cited and discussed in other connections supra, footnotes 14, IS. 
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ployment." 26 That was a question of economics and applied sociology. 
It would have meant simply the operation of weighing the advantages 
against the disadvantages, economically and sociologically, to all the 
parties concerned of the unionization of plaintiffs' factories. That is 
nothing but the application of some common rules of human contact to 
determinations of fact. Defendants in this case did actually endeavor 
to get into evidence proof of the large benefits to employees, to the 
public, and to employers, which always followed unionization by their 
organization. But the court excluded the evidence on the extraordinary 
ground that it showed nothing more than the "lawful purposes" or 
character of the union, which, of course, were not denied, and evidence 
of which would be inadmissible, in any case, to mitigate civil wrong. 
But such, it is submitted, was not the significance of that evidence. 
That evidence would have helped the court to get down to the real point — 
whether unionization of plaintiffs' factories ought not to have been 
permitted and protected. Then, and then only, could the court properly 
determine the particular issues presented by plaintiffs' request for an in- 
junction. If the unionization were found as a matter of law to be 
economically justified, plaintiffs should be restrained from preventing 
its accomplishment, and the strike would cease, its cause being removed; 
but if the unionization were found to be uneconomic and antisocial, then 
the unionization ought to be enjoined as illegal. 27 The tort liability 
for damages, caused by the use of unlawful force, violence and intimi- 
dation, has nothing to do with the economic issue of unionization, and 
would be unaffected by whatsoever determination of that issue. 

Nor would the law court of today be utterly dependent upon its 
own ingenuity in formulating general principles with which to solve 
these problems. 

As far back as 1894, state arbitration 28 of industrial disputes be- 



Employers' right to a "free flow of labor," the oft-reiterated Massachusetts 
doctrine, see Haverhill Strand Theater v. Gillen (1918) 229 Mass. 413, 118 N. E. 
671, it is submitted, must needs have as fair balance, employees' right to a "free 
flow of employment." No judicial opinion, upholding such right, has come to 
the writer's notice. 

27 In Haverhill Strand Theater v. Gillen, supra, footnote 26, the court, by 
Judge Loring, actually rested its decision upon the purely economic injustice found 
as a fact to have been caused the plaintiff by defendant union. The union 
imposed upon the theater a rule requiring the employment of a minimum of 
five musicians if the theater wished the services of any union musicians. The 
court found that to hire five musicians, where as a matter of business propriety 
and successful theatrical management, only one was needed, would result in 
pecuniary loss to the theater. Enforcement of the rule was therefore enjoined 
as unjust. 

Unfortunately, this step in the direction where a true basis lies for the just 
determination of all industrial difficulties, was too short to do full justice. The 
court should certainly have considered the situation from the musicians' economic 
viewpoint as well as from the theater's, but this apparently it did not occur 
to it to do. 

^An excellent short history of the movement towards compulsory arbitration 
and its results may be found in Commons & Andrews, Principles of Labor Leqis- 
lation (1920) c. 3, pp. 139ff. 
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tween employer and employee was begun in far-off New Zealand. 
Within twenty years all of the states and the Commonwealth of Australia 
had adopted the same general system. The idea spread to Canada, which 
enacted it in limited form in 1907 as the Industrial Disputes Investi- 
gation Act, and to the Transvaal in 1909. In the United States there 
have been three governmental applications, with varying degrees of 
limitation, of the principle of adjudication of industrial controversies : 
The Colorado Industrial Commission created in 1915, 29 the National War 
Labor Board created in 1918 but since disorganized, 30 and the Kansas 
Court of Industrial Relations, created in January, 1920. 31 There have 
also been a number of private agreements between employers and em- 
ployees to arbitrate differences before their own representatives, 32 which 
the courts will go far to enforce. 33 

All these tribunals have been developing an industrial law, working 
it out from precedent to precedent in the same manner as the great 
body of the common law has been developed. Greeted with suspicion 
and distrust by employers and employees alike, and still laboring under 
immense difficulties for lack of proper governmental support and be- 
cause of public apathy, they are doing more than merely taking a step 
away from lawlessness in industry. Whether successful or not— for 
there is grave doubt of their continuance as presently constituted, because 
of their compulsory character — by educating the public and the parties 
involved in the fundamental aspects of the industrial relationship, they 
are clearing the way for law to develop and control such relationship, 
as, in the past, it has developed and controlled other relationships of 
human existence. For it does not matter what the agencies formulating 
and interpreting law are termed, whether courts or commissions, so long- 
as there is law being formulated and interpreted to prevent strife. 

The judges themselves have in three instances 34 described what 



2 Colorado, Laws 1915, c. 180. 

30 An absorbing account of the origin, difficulties, and accomplishments of 
the National War Labor Board may be found in Richard B. Gregg, The National 
War Labor Board (1919) 33 Harvard Law Rev. 39. 

"See The Court of Industrial Relations of the State of Kansas (1920), con- 
taining the Industrial Court Law, and the Special Message of Governor Henry 
J. Allen outlining the need and character of such legislation. 

32 See J. H. Cohen, The Revised Protocol in the Dress and Waist Industry 
(1917) Annals of the Amer. Acad, of Polit. & Soc. Sci. 183; and Dr. G. M. 
Jane, The Trend of Voluntary Conciliation and Arbitration in Labor Disputes 
ibid. 173. 

S3 Nederlansch Amer. S. M. v. Stevedores', etc. Benev. Soc. (D. C. 1920) 
265 Fed. 397. This decision is a commendable one, particularly upon the ques- 
tion of the measure of damages. 

34 See Mr. Gregg's article referred to supra, footnote 30, p. 20; Judge Henry 
Bournes Higgins, A New Province For Law and Order, Parts I and II (1915) 
29 Harvard Law Rev. 13 and (1919) 32 Harvard Law Rev. 189, treating of the 
history and achievements of the Commonwealth Court of Conciliation and Arbi- 
tration for all Australia, during the past fourteen years of its existence; and 
Judge W. Jethro Brown, The Judicial Regulation of Industrial Conditions (1918) 
27 Yale Law Journ. 427, giving a similar treatment of the Arbitration Court for 
the State of South Australia from 1912 to 1918. 
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positive but progressive rules of law their tribunals have ascertained and 
what the rights, duties, powers and privileges of the employer and his 
employees, in a given case, are. Their observations and the reports 35 
of the cases decided in their tribunals will constitute the Year Books 
of future learning in industrial law. The principle of the minimum 
wage, for example, as announced by the National War Labor Board, 
that "in fixing wages, minimum rates of pay shall be established which 
will insure the subsistence of the worker and his family in health and 
reasonable comfort" having regard to the "labor standards, wage scales, 
and other conditions prevailing in the localities affected," will probably 
stand, in peace times as it did in war, as an absolute rule of law in 
American courts of whatsoever jurisdiction, as long as the wage system 
survives. The cases decided by this Board and the Australian courts, 
illustrate other economic-legal principles, equally reasonable and equally 
legalistic, in the best sense of the term. 

Recent examples of how workable may be the introduction of 
purely economic and sociological principles into a system of law, are 
offered by the findings and decisions of the Kansas Court of Industrial 
Relations in two cases involving the matter of wages. 36 Evidence was 
received bearing upon the following points : (a) The variety in skill and 
responsibility necessary for the proper performance of complainants' 
various duties; (b) the industry and fidelity of the individual employee; 
(c) the increase in the cost of living; (d) inability of some of com- 
plainants to support their families without incurring debt or drawing 
upon the principal of their previous savings; (e) the ability of some of 
complainants to engage in remunerative labor in another field, after 
doing a full day's work at their regular employment; (f) the regularity 
and the hazards of the employment; (g) the financial difficulties of one 
of the defendants; (h) the increase in rates recently granted to one 
of the defendants, and the effect thereof on its earnings. The court 
then declared and applied several interesting principles: (a) The duty 
of the court (the state) to protect a fair return on the investment; 

(b) the obligation of the company to consider wages before dividends' 

(c) the inevitability of liquidation should a business be unable to pay 
a fair rate of wages; and (d) the relation of wages to the cost of living 
In one case a definite wage, and in the other a wage scale, was con- 
structed, each forming the actual decision of the court. And in each 

s °The reports of the National War Labor Board are referred to e a as 
Employees v Western Union Telegraph Co., Nat. War Lab. Conference Docket 
No. 3 (1918). The reports of the Australian Commonwealth Court are referred 
to by volume, e g as Marine Stewards, 10 Com. Arb. S39 (1916) The reports 
of the South Australian State Arbitration Court are referred to e a I? The 
Carpenters and Joiners Case, S.A.A.R. (1917) No 10 

v TniTn e nl Kan r S '? n rel ?}iZ,°t R - J - H °Pkins, Attorney General and others 
Nn %\£ B 9 '"I C ° m t m y (1920) Court of Industrial Relations, Kansas, Docket 
CW nt l ' a =? d - prison ™d others v Joplin &■ Pittsburg Railway Co. (1920) 
Court of Industrial Relations, Kansas, Docket No. 3283. k*-mj 
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instance the court acted never more wisely than when it decided that 
the wage and wage scale were but temporary and, with the court's 
approval, were alterable by agreement of the parties. 

Speaking of skilled and faithful workers, one eloquent passage in 
the court's opinion in the Topeka Company case, deserves quotation: 

"Such persons, in all fairness are entitled to a wage which will enable 
them to procure for themselves and their families all the necessaries 
and a reasonable share of the comforts of life. They are entitled to a 
wage which will enable them by industry and economy not only to 
supply themselves with opportunities for intellectual advancement and 
reasonable recreation, but also to enable the parents working together 
to furnish to the children ample opportunities for intellectual and moral 
advancement, for education, and for an equal opportunity in the race 
of life." 

Such is the possibility of justice through judicial determination 
of matters which are still generally left by judges, lawyers, the public and 
the parties, to the arbitrament of force. 

It is not the purpose of this article to present an exhaustive dis- 
cussion of the errors and achievements of these particular tribunals. 
It is rather its purpose to indicate the significance of their existence, 
namely, the wisdom of expanding our jurisprudential system to include 
all questions of the industrial relationship. 

Let us, for a moment, look beyond the immediate wisdom of such 
an expansion and visualize the workings of the system it would create, 
and endeavor to answer objections of those who may be opposed to such 
a solution of our problem. 

As shown in the foregoing discussion, the economic rights and du- 
ties, peculiar to the employer-employee relationship, have no standing in 
our courts of law and equity. If such standing were established, how 
would it work out in practice? 

The procedure, as previously intimated, would follow the ordinary 
lines : a complaint at law to recover a pecuniary remedy for damage 
caused the one party by the unjust economic conduct of the other; or 
a bill in equity either to enjoin such conduct, or to show cause why some 
other stated course of conduct should not be pursued by the complaining 
or by the defendant party. Causes of action would be found in the 
various economic causes of strikes. 

After service of the bill of complaint and answer, the issue would 
be tried in the usual fashion — before a judge and jury at law or before 
a judge alone in equity. There is no reason why the rules of evidence 
of the particular jurisdiction should not apply. Upon the determination 
of the facts, the judge would rule on the law — the economic law, be 
it said. Both parties would be expected to abide by the decision, though 
there is no reason to curtail the privilege of appeal if a constitutional 
question should be raised, or if the appellate tribunal should otherwise 
have competent jurisdiction due to prejudicial error at the trial. 
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It may be protested, however, that this is tantamount to compulsion, 
and that it is their direct power to compel disputants to appear before 
them, and to declare a strike illegal and forbid it, which make present- 
day industrial courts, such as the Kansan and Australian examples, 
always objectionable and at times unworkable. 

As to this objection, the simple answer is that our modern civil 
courts are not primarily compulsory. No one need appeal to a court 
of law or equity unless he wishes to, and, even when a party is made de- 
fendant by actual service of process, he is under no compulsion to appear. 
He may, indeed, lose the case by his default and suffer a judgment to be 
entered against him, and, in an equity case, such judgment may be in 
the form of an order for disobedience of which he may be cited for 
contempt; but no such judgment or order is possible unless plaintiff 
produces facts sufficient to support a prima facie case in his own behalf, 
and no reasonable party, duly made defendant, who has a righteous de- 
fense, deliberately neglects to produce it. 

But, it may be argued, even though it cannot, in the first instance, 
compel defendants to appear before it, the power of the modern court 
of equity to cite and imprison for contempt would be utilized to forbid 
strikes under the proposed plan, exactly as it is utilized today under 
both the industrial court system and the jurisdiction which equity courts 
already exercise over labor controversies ; and to compel men to work 
by law creates as real a condition of slavery as existed in this country 
prior to 1865. 

If the new principle of decision, which it has been the aim of this 
article to expound, is a sound one, it will be readily seen that this ob- 
jection can have no application to the plan proposed. 

Succinctly the principle is : That it is not the function of the court 
in an industrial dispute to decide whether a strike is lawful or unlaw- 
ful, and, if unlawful forbid the strike or punish the strikers; but that 
the sole function of the court is to decide simply whether the cause 
of the strike is economically justified or not. Since the only jurisdiction 
of the court is of the cause of the strike, in no case may the strike itself 
be enjoined. 

But what if, ignoring a court decision that their cause is economically 
unjustifiable and that, therefore, they are not entitled in law or equity 
to the subject-matter of their demand, the men go out, or, if already 
out, stay out, on strike? If the decision were an order in equity would 
not such conduct amount to contempt? The answer to this argument 
lies in the form of the order, which, by reason of the application of the 
principle of decision enunciated above, would inevitably exclude re- 
straint of a strike. 

Let us illustrate. 

Suppose the employer files a bill in equity to restrain unionization 
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within his shop, and the court finds, under the circumstances of the case 
and for the period of time to be covered, that that particular unioniza- 
tion is economically wrongful, and grants the prayer. Calling a strike, 
or keeping the men out on strike, would not render the union officials 
liable for contempt for disobeying an order restraining the enrollment 
by them of plaintiff's employees in their union. The two acts would 
be totally dissimilar. 

Again, suppose the bill were to restrain the refusal by employees 
of a decrease in wages ? Should the court find the decrease economically 
necessary and right, it would perforce grant the prayer. Applying our 
principle again, however, it will be observed that the court would have 
no jurisdiction to restrain a refusal of any wages at all, i. e., a strike, 
and, therefore, it could not find in contempt those who would prefer 
to accept no wages rather than a decrease. But what, then, would be 
the significance of the court's decision ? Simply this : that so long as 
the workmen accept any wages at all from their employer they must 
accept the decreased amount. A larger significance of the decision would 
consist in the determination of a purely economic issue by the scientific 
method of law. 

But would the legal determination of the issue result in the actual 
termination of the controversy, if the right to strike is left unimpaired? 
There is only one answer to this question and to a strike for a cause 
which the law has found economically unjust, and that is the answer 
of public opinion. 

Though legally unassailable, the men would find their action in 
striking morally indefensible. Public opinion, without whose support, 
or, at least, indifference, no action in public can be successful, as states- 
men and politicians, workingmen and capitalists bear witness — public 
opinion would be aroused and would make its great power felt to the 
inevitable defeat of the strikers. 37 

Public opinion 3S is slow and necessarily inexact, and, therefore, 
it cannot safely be substituted as a judge of fact and of the application 
of technical rules of law; but, as arbiter of a purely moral or ethical 
situation, it cannot be safely gainsaid. Of course, the moral and ethical 
standards of the public may and do change; but, at the present time, 
it looks upon its courts as its surest practicable agencies of justice for 
those whose rights have been violated, and it condemns as immoral 

"Utilization of public opinion to cause workingmen and employers to abide 
by the published findings of boards of investigation, especially created for each 
dispute, is the basis of the Canadian Industrial Disputes Investigation Act (1907) 
St. 6-7 Edw. VII, c. 20, amended (1920) St. 10-11 Geo. V, c. 29, and of the British 
Industrial Courts Act, (1919) St. 9-10 Geo. V, c. 69. It is sometimes called the 
Mackenzie-King plan, for its author. Prominent place has also been found for 
it in the recommendations of the President's Second Industrial Conference. See 
infra, footnote 42. 

ss For a scholarly treatment of the subject of public opinion, but from a 
political rather than a legal point of view, see Lowell, Public Opinion and Popu- 
lar Government (1914). 
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and unethical those who, without just complaint of the fair administration 
of the courts, refuse to abide by their decisions, and resort to force. 

Of course, honest and accurate journalistic supply of information 
is essential to the proper functioning of public opinion ; but that presents 
a problem with which this article cannot appropriately deal. 39 

Upon the support of public opinion depend the vitality and hold 
on civilization which our various institutions maintain. Among these 
are courts of law and equity to determine the rights of human beings. 
Courts have maintained vitality throughout all civilizations, ancient as 
well as modern. Overthrown at times, they have inevitably been re- 
established, for society has found human intercourse impracticable and 
impossible without them. To add, then, to the functions of the courts 
the settlement of this new field of controversy in human intercourse, 
the field of industrial relations, is both a logical and a practical step, 
and one which will surround such settlement with the dignity and author- 
ity of a great tradition, that of the common law. 

But, it may be argued, the mass of litigation, well-nigh overwhelm- 
ing the courts to-day, makes it impossible to open them to any new 
field of dispute, to say nothing of the almost limitless field of industrial 
relations. This is a very practical consideration, but it is no reason 
for not creating new or additional "parts" or "calendars" of our law 
and equity courts as they presently exist, and delegating exclusively to 
such divisions of the courts the determination of the new rights and 
duties. 40 

Thus will be avoided such juridically spurious tribunals as the 
various courts, boards, and commissions which now exist to settle in- 
dustrial disputes, and there will be engaged in the working out of indus- 
trial righteousness and peace an institution with which the public has 
long been familiar, for which it has deep-seated respect, and the decisions 
of which it is its natural impulse to support. 

Much will also be accomplished towards eliminating the tribunals 
themselves from the domain of bitter controversy in which, in their 
present form, they are now involved. Such controversy is due not only 
to the power of some of these tribunals to forbid strikes altogether and 
to the unfamiliarity of the public with them, but also, and very largely, 
to the distrust which employers and employees alike may have of the 
tradition and training of their personnel. 41 

" See the grave though necessarily biased indictment of modern American 
journalism in Upton Sinclair, The Brass Check (1919). Cf. Lippmann and 
Merz, A Test of the News (Aug. 4, 1920, supp.) 23 The New Republic. 

40 That such an arrangement is entirely practicable is shown by the organi- 
zation of the New York County Supreme Court, where ex parte and contro- 
verted equity cases, and contract, tort, and divorce cases are divided, in a mutually 
exclusive fashion, among the several parts of the court's special (equity) and 
trial (law) terms. 

"By discussion of this point, no invidious reflection is intended to be cast 
upon the personal characters of the present incumbents of these industrial tri- 
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The importance of the judicial personnel of a body dealing with 
industrial controversies cannot well be overemphasized. Is not the time 
ripe for an economistic bench, that is, a bench composed of men learned 
in the laws of economics? We put upon our common law benches none 
but common law lawyers, as learned as political circumstances permit, 
because time has shown that justice is derived through knowledge. Should 
we not then profit by the analogy, and appoint to our industrial law 
benches none but economic law lawyers? 

By such appointments, both the expert knowledge and the intellec- 
tual balance, essential to a court of law of whatsoever jurisdiction, would 
be assured to law courts of industrial jurisdiction, thereby removing 
whatever distrust employers and employees may feel because of the 
possibility at present that men may be elevated to the industrial law 
bench whose training has not fitted them for handling economic as well 
as legal problems, or whose experience has been such as to render them 
intellectually partial to one or the other side of the controversy. 

If we are to have a bench of economists, then we must presuppose 
a bar of economists ; and that is as it should be. There, and there only, 
is the proper place for the representatives of the parties. They will be 
the industrial attorneys of the future, and their importance, as such^ 
to the development of industrial law will be as wide as has been the 
importance of the common law attorney to the development of the great 
system of which he is an integral part. 

It is upon such general reasoning that the writer finds himself out 
of sympathy with such a plan for the settlement of industrial disputes 
as the President's Second Industrial Conference recommends. 42 Is not 
a board, composed of three representatives of industrial employers, three 
representatives of industrial employees and three representatives of the 
public, equivalent to a court of the common law, composed of three 
judges representing the plaintiff, three judges representing the defend- 
ant, and three judges representing public opinion? Such a law court 
would defeat its own purpose. Group judgment, class determinism, it 
is submitted, cannot form the basis of justice in human relations from 
the standpoint of law; no more can they do so from the standpoint of 
economics. And, are we to substitute unlearned public opinion as judge 
of a cause capable of approachably exact economic differentiations? 

The Second Industrial Conference recommendation, in the above 
particular, amounts to little more in effect than arbitration; and arbi- 
tration, in the present state of controversy in industry, does not satisfy 

bunals. They are, in every case, gentlemen of the most upright integrity, and 
are rendering a high public service by their perseverance in developing law amid 
the disheartening difficulties of numberless enemies, of an ill-conceived system, 
and of apathy or open hostility on the part of the public because of inevitable 
failures. 

"See Final Report, President's Second Industrial Conference (March 6, 1920), 
particularly the sections dealing with The Regional Adjustment Conference, The 
Regional Board of Inquiry, and The National Industrial Board. 
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the crying need for a determination of rights. Arbitration, in practice, 
merely continues the negotiations, the failure of which brought the arbi- 
tration about, and aims only to reach a compromise as satisfactory to 
both parties as possible, but without any determination of the right and 
the wrong of the matter. As a result, neither party is satisfied for long, 
and soon the whole performance must be repeated with the same vain 
consequence, until fruitless repetition has rendered it discreditable. 

Finally, if the new law and its administration are to be of as much 
benefit to workingmen, as to employers, the workingmen must be per- 
mitted to organize, as they wish, and to deal through their chosen rep- 
resentatives. Determination of the new questions will largely depend 
upon the relative expertness with which the parties can present the 
factual merit of their respective sides, both in negotiation and in litiga- 
tion. Employees, as well as employers, will have need of expert ad- 
vocacy, and they must be permitted to choose their advocates outside 
their own body, if they are to have equality with a corporate employer. 
This simply means that neither party is to be in any way restricted 
in the development of superlative power in the pleading and argument 
of its case. 

Thus, the scales of justice will be maintained on an even balance. 
It is no sure cure of strikes which is here proposed. It is rather a plea 
that we set about discovering the right and wrong of each matter in 
dispute, and a plan for putting such a venture into execution. Should 
we not approach the problem from this broad viewpoint . rather than 
from that narrow viewpoint which aims only to abolish strikes as an 
unmitigated evil? 

Despite the plan above set forth, industry affected with a public 
interest may still at times cease to function, because of a strike, and 
the public may suffer in consequence; but how much more just it is 
for the public thoroughly to arrange for the complete determination of 
right, and leave it to the good sense of the wronged to utilize, than 
for the public, shutting its own eyes to right and wrong, blindly to punish 
for disagreement those whose opposed interests make agreement im- 
possible. 

For it is not through coercive measures of government that organized 
workmen can be induced to leave to legal decision their claims of right 
and to throw aside their one great weapon for good and evil, the strike. 
It will be through a just conviction on their part that their cause, before 
a court of law, will stand on its merits, as translated into terms, not 
of eighteenth century prepossessions, but of twentieth century realities. 
It will not be difficult to convince workingmen, or employers, that courts 
of law are better and surer agents, than strikes, to determine the justice 
of their opposing claims, when we all — judges, lawyers, and the public — 
understand, as Lord Chief Justice Holt understood in the case of the 
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voter, that here is a situation which, from the nature of the changed 
habits and new customs of the age, imports rights and duties never 
before comprehended, but a situation nevertheless, which should be ac- 
corded judicial recognition. With such understanding, courts of law 
may be trusted, in Mr. Justice Holmes' fine phrase of faith, to reach 
that occasionally final, quantitative determination of the worth of the 
competing social ends which respectively solicit a judgment for the one 
party or for the other in the daily struggle for life. 

Philip Wager Lowry 
New York City 



